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G.R. CASE NO.  208 OF 2015 

        U/S  406/409 OF I.P.C. 
 

 

 
  STATE 
 

-Vs- 

Md. Hasmat Ali  

    …………… Accused person. 
 

 

 

 

Present :  Shri Gitali Rabha, 

 Chief Judicial Magistrate, 

 Udalguri, BTAD, Assam. 
 

 

  
 Advocate appeared for the prosecution : Mr. A. Basumatary 

 Advocate appeared for the defence  : Mr. M.C. Narzary. 

 

Evidence recorded on : 03-06-16, 16-07-16 and 08-09-2016. 

Argument heard on : 03-11-2016. 

Judgment delivered on : 08-11-2016. 
 

 

  JUDGMENT. 

 

 The prosecution case, in brief, was that the complainant Md. Hatem Ali 

had filed a complaint petition on 19.02.2015 informing that the accused 

Hasmat Ali, in the capacity of Chairman, Rowta Bagan VCDC had 

misappropriated the funds alloted under IAY scheme in the name of the 
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complainant. 

 

 After receiving the complaint petition the case record was forwarded to 

the OC, Rowta PS for registering a case under proper Section of law 

and investigate the matter. Accordingly,  the Officer-in-Charge of Rowta 

Police Station registered a case vide Rowta PS case no. 12 of 2015 u/S 

406/409 I.P.C. The police investigated the case. And after completing 

the investigation the Investigating Officer submitted the charge sheet 

against the accused person Hasmat Ali u/S  406/409 I.P.C. 

 

 Processes were issued for causing appearance of the accused person 

before the court. Accordingly, the accused had appeared before the 

court. The copies of relevant documents were furnished to them. 

Considering the material on record charge u/S 406/409 IPC had been 

framed against the accused. Then the ingredients of charge under 

section 406/409 IPC was read over and explained to the accused to 

which the accused pleaded not guilty and claimed to be tried. 

 

 During the trial prosecution has examined as many as six(6) witnesses 

to bring home the case. Recorded the statement u/S 313 Cr.P.C of the 

accused person. The defence case is of total denial. No witness has 

been examined by the defence. Argument  had been heard from both 

sides. On close of the trial the judgment is delivered in the open Court. 

  

  POINTS FOR DETERMINATION OF THE CASE : 

 

a Whether the accused had committed criminal breach of 

trust by dishonestly misappropriating the funds allotted in 

the name of the complainant and thereby committed the 

offence punishable u/S 406 IPC?  

 

b Whether the accused in his capacity of a public servant 
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had committed criminal breach of trust by transferring the 

ID No. allotted under IAY Scheme to others and 

misappropriate the funds and thereby committed the 

offence punishable u/S 409 IPC?  

 

 
 

 DISCUSSION, DECISION AND REASONS THEREOF: 
 

 The prosecution side had examined as many as six witnesses.  

 PW-1 Md. Hatim Ali (informant), 

    PW 2 Musst. Maleha Khatoon, 

   PW 3 Md. Jakir Hussain, 

   PW 4 Md. Ali Hassan,  

   PW 5 Md. Azad Ali and  

   PW 6 SI Debendra Sarkar.(I/O)  

  

 

 To constitute the offence under section 406 IPC there must be custody 

or management in respect of the property which the breach of trust is 

charge. Similarly to constitute the offence under section 409 IPC, the 

person must be entrusted with the property, in respect of the property 

which the criminal breach of trust is charge. 

 

 The accused Hasmat Ali, was in the capacity of Chairman, Rowta Bagan 

VCDC, at the time of offence. This part of evidence has not been 

challenged by the defence. So it has been establish that at the time of 

offence, accused was Chairman, VCDC, Rowta Bagan.  Now  the 

question arises whether he was in position where he was entrusted with 

the IAY scheme allotment funds, and if so, whether he had 

 

misappropriated the funds alloted under IAY scheme in the name of the 

complainant. 

 



G.R. CASE NO. 208 OF 2015. 
 

 I have gone through the deposition of PW 1 Md. Hatim Ali, the 

informant, he had stated in his deposition that the accused in the 

capacity of the Chairman of Rowta Bagan VCDC, informed him that 

home loan has been sanctioned under IAY scheme in his name. He 

further deposed that the accused had demanded Rs. 25,000/- (Rupees 

twenty five thousand) from him and when he refused to pay the 

demanded amount, the accused had transferred his ID No. to another 

person named Md. Rafiq Ali. He further stated that when the accused 

had withdrawn money of the first installment of the IAY house 

sanctioned in his name, he came to know about the misappropriation of 

money.  

 

 During cross-examination PW 1 had affirmed that he had received the 

ID No. 9513 from VCDC Chairman, Rowta Bagan. He however admitted 

that he had not applied for house laon under IAY scheme but few 

Muslim boys had guided him and gave the ID No. and they had 

informed him that Rafique had withdrawn Rs. 18,500/- (Rupees 

eighteen thousand five hundred) from his ID No. On further cross, he 

stated that he did not verify those facts.  

 

 PW 2 Must. Maleha Khatoon had deposed that she had applied for IAY 

house and after receiving her signature on the application the accused 

refused to give her the allotted house. She further stated that the 

accused had given her allotted house to someone else and 

misappropriated the money. 

 

 In the cross-examination PW 2 had stated that she had come to know 

that Rs. 10,000/- (Rupees ten thousand) had been 

 

sanctioned in her name for construction of her house under the IAY scheme; 

but it was withdrawn by other person. She stated before police that her 

name had  appeared in the beneficiary list but she had not received the 
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house loan. On cross-examination what is her ID number, she stated 

the ID No. was allotted in her husband's name.  

 

 PW 3 Md. Jakir Hussain had stated in his deposition that Hatim Ali had 

applied for house under IAY scheme in the year 2012. Accused  Hasmat 

Ali had fraudulently transferred the fund of Hatem Ali to another person 

named Rafique Ali @ Islam. 

 

 PW 4  Hussain Md. Ali Hassan, the RTI worker had stated in his 

deposition that through “RTI application” they could know that the ID 

No. allotted in the name of the complainant had been given in the 

name of one Rafiqul Ali @ Islam.  

 

 During cross-examination PW 4 had stated that he does not know 

whether Rafiqul had applied for IAY house. He admitted that Rafiqul 

and complainant Hatem Ali are cousin brothers. 

 

 PW 5 Md. Azad Ali had corroborated with the evidence of PW 4 and 

deposed that through “RTI application” they came to know that Hatem 

Ali's ID No. was given to one Rafiqul Islam by the accused person.  

 

 During cross-examination PW 5 had stated that he does not know 

whether Rafiqul and Hatem had applied for IAY house loan. He further 

admitted that Rafiqul and complainant Hatem Ali are uncle and nephew 

in relation.  

 

 

 

 PW 6 SI Debendra Sarkar had stated in his deposition that he had 

investigated the case and found that the grievances of the complainant 

was that he was deprived from the sanctioned amount allotted under 

the IAY scheme in his name and the money  was misappropriated. The 
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complainant had submitted the beneficiary list wherein his name was 

reflected. Then he had collected the statement of Assam Gramin Vikash 

Bank, Rowta Branch where it was found that the name of the person in 

whose name the fist installment was allotted. The ID No. 9513 which 

was issued in the name of Hatem Ali; but the bank statement showed 

that the money was allotted to Rafiqul Islam 

 

 During cross-examination PW 6 had stated that in the beneficiary list 

seized during investigation did not reflect the name of the complainant 

Hatem Ali. He further stated that though he visited the BDO office, 

Rowta, but he did not name any official witnesses from the Rowta Block 

and during investigation he did not try to confirm and find out the fact 

whether the ID No. 9513 was allotted to Hatem Ali.  

 

 The main allegation, in the instant case, is that the accused had been 

entrusted with the allotment of IAY housing fund and the accused had 

misappropriated the funds alloted in the name of beneficiary. The 

evidence on record, doesnot answer the question whether the accused 

has been entrust with the allotment of housing fund. If there has been 

no entrust of power to the accused as VCDC to allot housing funds, 

than the allegation of breach of trust do not sustain. 

 

 I have gone through the evidence of the all the prosecution witnesses 

and found that none of the prosecution witnesses has stated anything 

about the entrust of property, in fact, the 

 

 

vital witness PW-1, has admitted that he had not applied for IAY -scheme 

housing loan. If that be so, how he could receive housing loan.  

 

 That apart the defence side argued that the VCDC, in his official 

capacity can only collect the name of beneficiaries and forward their 
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names, but he cannot allot the fund, since Block Development officer 

looks after the allotment of funds to beneficiaries. 

 

 In that background, when I again re-read the evidence of PW-6 (IO), I 

found that he had admitted, the beneficiary list seized during 

investigation did not reflect the name of the complainant Hatem Ali. He 

further stated that though he visited the BDO office, Rowta, but he did 

not name any official witnesses from the Rowta Block and during 

investigation he did not try to confirm and find out the fact whether the 

ID No. 9513 was allotted to Hatem Ali.  

 

 I have gone through the seizure document i.e “list of beneficiary”, 

which has been forwarded by the accused, in his capacity as Chairman 

of Rowta,VCDC,  and I found that, in the beneficiary list the “ID No. 

9513” was allotted to one Rafiqul and not to Hatem Ali. Thus, the 

prosecution had miserably failed  to establish the charge against the 

accused, that when he had been entrusted with the allotment of IAY 

housing fund and he had misappropriated the funds alloted in the name 

of informant (PW-1). Thus the accused stands acquitted and set at 

liberty forthwith. 

 

O R D E R 

 

26. The accused stands acquitted from the charge under section 406 and 

409 IPC and set at liberty forthwith. Bailor is discharged from his 

liabilities. 

 

The judgment and order is given under the hand and seal of this court on 

this 8th day of November, 2016 
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Dictated and corrected by me: 

 
 
      (Sri G. Rabha)          (Sri G. Rabha) 
Chief Judicial Magistrate.             Chief Judicial Magistrate   
 Udalguri, BTAD, Assam.    Udalguri BTAD, Assam.  

 

 

 

APPENDIX 

 
A. Prosecution witnesses  : PW-1 Md. Hatim Ali (informant) 

      PW 2 Musst. Maleha Khatoon 

      PW 3 Md. Jakir Hussain 

      PW 4 Hussain Md. Ali Hassan 

      PW 5 Md. Azad Ali and 

      PW 6 SI Debendra Sarkar.     

   

B. Defence witness  : Nil. 
 
C. Documents exhibited : Ext. 1 – Seizure list 
       Ext. 2 – Charge-sheet. 
         
            
          

 Chief Judicial Magistrate 
       Udalguri, Assam.  
 

 

 

 

 


